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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 18th day of June, 1996

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14125
V.

ANTON G ZUKAS

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The respondent has appeal ed froma deci sion Adm nistrative
Law Judge WIlliamE. Fower, Jr., served on Cctober 24, 1995,
granting the Adm ni strator summary judgnment on respondent's
appeal from an order revoking his comercial pilot certificate.?
The | aw j udge concl uded that on the undi sputed allegations in

the Adm nistrator's anended order of revocation, dated August 17,

A copy of the law judge's order is attached.
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1995, concerning respondent's federal court drug conviction,
revocation of his airman certificate was required under 49 U S. C
§ 44710(b).? For the reasons discussed bel ow, the appeal will be

deni ed. @

249 U.S.C. A. § 44710(b) provides as foll ows:

8 44710. Revocations of airman certificates for controlled
substance vi ol ati ons
* * *
(b) Revocation.--(1) The Adm nistrator of the Federal
Avi ation Adm nistration shall issue an order revoking an
airman certificate issued an individual under section 44703
of the title after the individual is convicted, under a | aw
of the United States or a State related to a controlled
substance (except a law related to sinple possession of a
control | ed substance), of an offense punishable by death or
i nprisonnment for nore than one year if the Adm nistrator
finds that--
(A) an aircraft was used to commt, or facilitate the
comm ssion of, the offense; and
(B) the individual served as an airman, or was on the
aircraft, in connection wth commtting, or
facilitating the conm ssion of, the offense.

Al t hough not referenced in the |aw judge's October 24 Order, the
Adm nistrator, in his original order of revocation, dated May 11,
1995, and in the anended order, had al so predicated the
revocation on section 61.15(a)(2) of the Federal Aviation

Regul ations, 14 C.F.R Part 61. That provision, which
establishes in this case an additional, independent basis for
revoki ng respondent's certificate, reads as foll ows:

861. 15 O fenses involving al cohol or drugs.

(a) A conviction for the violation of any Federal or state
statute relating to the grow ng, processing, manufacture,
sal e, disposition, possession, transportation, or
i nportation of narcotic drugs, mari huana, or depressant or
stinmulant drugs is grounds for --

* * *
(2) Suspension or revocation of any certificate or rating
i ssued under this part.

3The Administrator did not file a reply to the respondent's
appeal brief, a circunstance which pronpted respondent to file a
request for a default judgnent in his favor. However, contrary



3
In his August 17, 1995 Anended Order of Revocation, which
served as the conplaint in this action, the Adm nistrator
al | eged, anong other things, the followng facts and
ci rcunst ances concerni ng the respondent:

1. At all times material herein you were and are
now t he hol der of Commercial Pilot Certificate No.
263743302.

2. On or about Novenber 5, 1986, you operated a
Pi per Navajo, a civil aircraft, on a flight fromM am,
Florida to Austin, Texas.

3. On or about Novenber 6, 1986, drug agents
searched the above-descri bed aircraft and found therein
two bags of cocai ne.

4. At the tinme of the above-descri bed search, you
had knowl edge that the Piper Navajo had within it two
bags of cocai ne.

5. On or about June 26, 1987, in the U. S
District Court for the Western District of Texas, you
were convicted of Conspiracy to Possess with Intent to
Di stribute Cocaine, a felony under Federal |aw, and you
were sentenced to serve 15 years in prison as a result
of that conviction.

6. The above-described conviction related to your
use of an aircraft.

As noted by the |aw judge, the respondent essentially admts al
but the fourth of these allegations, and it is his asserted
deni al of know edge that cocaine was aboard the aircraft that
forms the basis for one of the few argunents he rai ses on appeal

(..continued)

to respondent's apparent belief, Rules 55(a) and 8(d) of the
Federal Rules of Cvil Procedure do not apply to Board

proceedi ngs, and the Board, under its rules of practice, does not
automatically grant appeals with respect to which no reply is
received. Rather, the nerits of such an appeal, |like those to
which a reply is submtted, are assessed in |light of the specific
objections to the | aw judge's decision the appealing party has
presented. The request for a default judgnent is accordingly
deni ed.



that warrants comment.

Respondent argues that revocation cannot be sustained under
FAR section 61.15 or 49 U S.C A 8§ 44710 because his plea of
guilty to the federal drug charges for which he is currently
incarcerated did not constitute an adm ssion that he had
knowi ngly violated any drug law.* Since, according to the
respondent, know edge is a necessary el enent of a charge under
ei ther of those provisions of |aw, the order of revocation nust
be dismssed. W find no nerit in the argunent. Even in the
unli kely event that respondent's guilty plea did not, as a matter
of crimnal law, reflect a concession that the federal drug
of fenses were willful, we do not agree that the Adm nistrator,
absent proof that the conviction involved scienter, could not
take certificate action under FAR section 61.15 or woul d not be
required to revoke a certificate under 8§ 44710(b). To the
contrary, we think these provisions of |aw would be rendered
| argely nmeaningless if the facts underlying a drug conviction had
to be relitigated before the Board in order to determ ne whether
it supported a regul atory response.

A conviction for a drug offense that did not involve wllful
conduct m ght have a bearing on sanction in a proceedi ng brought

solely on the basis of FAR section 61.15. However, nothing in

‘Respondent pl eaded guilty to 21 U.S.C. A § 841(a)(1), which
makes it "unlawful for any person knowi ngly or intentionally...to
manuf acture, distribute, or dispense, or possess with intent to
manuf acture, distribute, or dispense, a controlled substance,"”
and 21 U . S.C.A 8§ 846, which forbids attenpting or conspiring to
commit of fenses such as those proscribed in § 841.
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that regulation or in 8 44710(b) supports the view that their
applicability is in any way dependent on whether "guilty
know edge," or scienter, was an elenent of the underlying drug
charge prosecuted in the state or federal court where the
conviction was obtained, and we decline to read into the
regul ation or the statute a precondition to their use which would
subj ect such convictions to collateral challenge here.®

In sum it seens to us that the willfulness of the airman's
conduct under the regulation is relevant, if at all, only to the
choi ce between suspension and revocation and that, under the
statute, it nmakes no difference whether the airman's conduct was
pur poseful or otherwi se, for revocation is nandated whenever a
conviction involves, as does the one before us, certain described
conditions.® Since respondent was charged under both provisions,
his alleged lack of intent to commt the drug offenses for which

he was convicted has no inpact on the question of sanction in

*There is, noreover, no doubt that the Administrator has no
di scretion to substitute his judgnent for the statute's as to
whet her an ai rman whose conviction falls within the paraneters of
8 44710(b) nust be revoked. Section 44710(3) specifically states
that the Adm nistrator "has no authority...to review whet her an
airman violated a law of the United States or a State related to
a controlled substance."”

®The statute could be construed to incorporate a judgment
that a conviction exposing an airman to revocation under 8
44710(b) (1) involved an intentional drug offense. 1In this
connection, we note that under 8 44710(b)(2) an airman who nay
not have been prosecuted crimnally nust be revoked if the
Adm ni strator finds that he know ngly engaged in activity for
whi ch a conviction under 8 44710(b)(1) would require revocati on.

Readi ng the two sections together, the conclusion seens

i nescapabl e that where a conviction under the forner section has
been obt ai ned, the issue of know edge has been resol ved, for
pur poses of the mandatory sanction it specifies.



this case.

Respondent's other argunments warrant little discussion. The
| aw j udge has previously, correctly advised respondent that the
Board's stale conplaint rule (49 C F.R Section 821.33) does not
apply where, as is true in this case, the Admnistrator's
al l egations present an issue of airman qualification. See O der,
served Septenber 7, 1995. Thus, it is of no consequence that the
Adm nistrator's revocation order was not issued until well after
the six-nonth period follow ng the respondent’'s drug conviction.

Further, as the |aw judge explained to the respondent,
consi deration of ex post facto principles is not wwthin the scope
of a non-crimnal, adm nistrative proceeding,’ and, as we have
repeatedly held, the revocation of an airman certificate for
reasons that have produced punishnment in crimnal court is not
precluded by the U. S. Constitution's Double Jeopardy C ause.
See, e.g., Admnistrator v. Cuslander, NTSB O der EA-4431 (served

March 6, 1996).

‘Admi ni strator v. Hernandez, NTSB Order EA-3821 (1993). W
note, nevertheless, that even if ex post facto principles applied
here, they woul d not bar the Adm ni strator from anendi ng,
consistent wwth the Board's rules of practice, his conplaint to
add another |egal allegation in support of his position that
previ ously descri bed conduct warranted revocati on.




ACCORDI NAY, IT IS ORDERED THAT:
1. The respondent's appeal is denied; and
2. The Qctober 24, 1995 decision of the |aw judge is

af firned.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.



